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I 

October Term, 1935. 

— 

I 

No. 6463. 

Edith Hopkins, non compos mentis , By Elizabeth F. 
Campbell, Her Aunt and Next Friend, Appellant , 

v. 

Baltimore and Ohio Railroad Company, 

A corporation, Appellee. 

No. 6464. 

Elizabeth F. Campbell, Administratrix of the Estate 
of Ida M. Hopkins, Deceased, Appellant , 

v. 

Baltimore and Ohio Railroad Company, j 
A corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 

— 

The statement of facts contained in Appellants ' brief 
shows that these two cases are companion cases to the 
two cases filed by the appellants against the District 
of Columbia. 
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All four of said cases grew out of the same accident 
occurring at a grade crossing in Takoma Park, in the 
District of Columbia, where the tracks of the Baltimore 
and Ohio Railroad pass over a public highway known 
as Chestnut Street. About quarter after eleven in the 
evening of Octobet* 26, 1929, Mrs. Ida M. Hopkins, her 
daughter Miss Edith Hopkins, and a Mrs. Johnson, a 
friend, were returning from a social visit in Takoma 
Park to the down-town section of Washington in a 
closed Ford automobile. Mrs. Johnson was driving, 
and Mrs. Hopkins and her daughter were in the rear 
seat. As they were in the act of crossing the railroad 
tracks, the automobile ran into or was struck by an 
express train of the Baltimore and Ohio. The auto¬ 
mobile was demolished, Mrs. Johnson and Mrs. Hop¬ 
kins were killed, and Miss Hopkins so seriously injured 
that as a result of shock and injury she has ever since 
been in St. Elizabeth’s Hospital for the Insane. 

Cases No. 6295 and 6296 on the docket of this Court, 
were filed by the same plaintiffs against the District 
of Columbia, and the two instant cases were filed by 
the same plaintiffs against the Baltimore and Ohio 
Railroad Company. 

Sliortlv before the trial, a motion was made to con- 
solidate the cases against the Railroad and the District, 
but the motion was denied, and no error was assigned 
to the action of thb Court; these two actions against the 
Railroad Company, however, were consolidated for 
trial and tried together, and at the end of the plain¬ 
tiffs’ case verdicts were directed by the trial court in 
favor of the defendant, and judgments entered ac- 
cordinglv. 

For these reasons it would seem hardly necessary to 
restate in this brief the facts bearing on the cases be- 
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cause they are practically not only identical in the two 
sets of declarations, but also in the records in! both 
cases and in the opinion of this Court in the District of 
Columbia cases. 

For the convenience of the Court, however, in| con¬ 
sidering’ these two Baltimore and Ohio cases, a brief 
statement of the material facts which were testified to 
in both sets of cases is here given. 

Chestnut Street in Takoma Park runs practically 
north and south, and the railroad tracks east and west. 
The street, however, does not run at a direct right 
angle to the railroad tracks but substantially so. 

The train which was in collision with the autonmbile 
in which appellants were riding was proceeding from 
Maryland towards the District of Columbia, thajt is, 
from the west towards the east, and the automobilej was 
approaching the crossing from the north. 

There were two tracks at said crossing—the West¬ 
bound track being on the east side and the east-b|und 
track being on the west; so that the automobile, While 
proceeding in a general southerly direction towards 
the crossing, was required to pass over the west-bcknd 
track before reaching the train which was proceeding 
towards the Union Station on the east-bound tract:. 

On either side of the crossing there was a lamp post 
on Chestnut Street, each equipped with the latest j and 
most modern lighting devices. These lamp posts were 
installed by the District of Columbia. 

At said crossing the Railroad Company installed and 
maintained the following safety devices: 

1. Electric automatic warning devices, approxi¬ 
mated six and a half feet above the ground. This ^was 
a double automatic light, signaling red. 
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2. Above the warning lights on the same pole there 
was a large sign in the form of a cross-bar, with the 
words ‘‘RAILROAD CROSSING” painted thereon in 
large letters. 

3. Above this “RAILROAD CROSSING” sign was 
the city lamp post in question, which illuminated the 
same as well as said crossing. 

4. An automatic electric gong. This automatic elec¬ 
tric gong and the signal lights were connected by an 
electric wire which ran along the track and terminated 
in a switch or trip attached to the rail of the track, 
465G feet awav from the crossing, in such manner that 
an engine passing over said switch or trip would im¬ 
mediately start the gong ringing and the lights flash¬ 
ing on the crossing, and the ringing of said gong and 
the flashing of said lights would continue until after 
the train had entirely passed over the crossing. 

It is conceded by appellants and admitted in the rec¬ 
ord that at the time of the collision, and some appre¬ 
ciable time before, that the automatic electric bell was 
ringing; that the automatic electric red warning lights 
were flashing; that the “RAILROAD CROSSING” 
sign was in place; that the lights on the lamp posts on 
each side of the crossing were burning brightly; that 
the whistle on the train began to blow for the crossing 
at the whistling post, which was 1216 feet from the 
crossing, and continued to blow until the train was 
almost at the crossing; and that the electric head-light 
on the train was in perfect working condition and burn¬ 
ing brightly as the train approached the crossing. 

None of the occupants of the automobile testified at 
the trial of these cases because two of them were killed, 
one of them being the driver, and the third rendered 
incompetent. The witnesses who were produced and 
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testified for the appellants in the B. & 0. cases ire the 
identical witnesses who testified in the District Co¬ 
lumbia cases with the exception of three, who wcjre the 
only eye witnesses to the accident, and who testified 
only on behalf of the District of Columbia in cas^s Xo. 
6295 and 6296. But it is to be noted that the testimony 
of said eye witnesses was not produced by counsel for 
appellants in the trial of the B. & 0. cases, although 
said witnesses were present at court; nor have Appel¬ 
lants’ counsel called this Court’s attention to the fact 
that these eye witnesses to the accident did testjify in 
the two District cases on behalf of the District c^f Co¬ 
lumbia. j 

The testimony of these three witnesses—Ba^num, 
Jackson and Gallagher,—is referred to by this ^ourt 
in its opinion in cases Xo. 6295 and 6296. The record 
in those cases shows that the witness Barnum was driv¬ 
ing his automobile in the same direction as the one 
involved in the accident. He heard the warning bell 
before turning into Chestnut Street from Takoma Ave¬ 
nue, a distance of over 415 feet. He saw the lights 
flashing, and heard tlie whistle on the engine blowing; 
and he stopped his car at the crossing to wait until the 
train had passed by. While his car was standing there, 
and just as the train was proceeding over the crossing, 
he saw the car in question had passed by him and had 
gone onto the tracks and had run into the locomotive. 

The witness Jackson was walking on Chestnut Street 
approaching said crossing. He heard the whistle on 
the locomotive and saw the beams of the head-ligljit on 
the locomotive on the tracks, and saw the lights at the 
crossing flashing and heard the crossing bell ringing. 
He stopped on the sidewalk almost opposite Barnhm’s 
car and stood there waiting for the train to pass so he 
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could go over the crossing. While standing there be¬ 
side Barnum’s car he saw the car driven by Mrs. 
Johnson, and also occupied by Mrs. Hopkins and her 
daughter Edith Hopkins, come up to the crossing from 
the rear oi' Barnum’s car, pass by said car, cross over 
the west-bound 1 track, and run into the side of the 
engine. He further testified that the locomotive was 
approximately half way across the intersection of the 
street when the car crashed into it. 

The witness Gallagher, who was also walking, testi¬ 
fied that from the time he turned into Chestnut Street 
from Takoma Avenue—the same street over which the 
car in question traveled—the warning lights were 
flashing and were visible to him at all times. He heard 
the whistle on the locomotive, a long continuous 
whistle, and he heard the warning bells at the crossing 
ringing. 

o o 

The declarations allege that the Railroad Company 
had failed and neglected to give reasonable, sufficient 
and timely notice of the existence of the crossing to 
pedestrians and operators of vehicles upon the high- 
wav: that the defendant’s agents failed and neglected 
to keep a vigilant and proper lookout for vehicles and 
conveyances on and approaching the crossing; and 
failed to give reasonable, proper and timely warning 
of the approach of the train to the crossing; that the 
defendant violated its duty to operate the train at a 
reasonable and prudent rate of speed having regard 
to the dangerous condition of the crossing and the 
travel at said point, and that the defendant neglected 
to keep its said train under control and to exercise 
emergencv control over same at the time the automo- 
bile was about to cross the tracks, as a result of which 
the accident occurred. 


While the defendant’s motion for directed Verdicts 
was based on numerous grounds, it relied principally 
on two grounds, namely, that the evidence failed to 
prove any negligence on the part of the defendant 
which caused or contributed to the accident, ajid that 
the evidence showed the approximate cause of tjie acci¬ 
dent was the negligence of the driver of the call 
The only assignment of error relied upon by appel¬ 
lants is that the court below erred in directing Verdicts 
for the defendant. 

Various arguments were advanced by appellants in 
the court below, practically identical with the argu¬ 
ments advanced bv them in the two District of Colum- 
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bia cases, and claimed to support appellants’ conten¬ 
tion that the crossing was located in a thickly settled 
section of the city, that the view of the tracks ^as ob¬ 
scured and concealed bv trees which so interfered with 

* 

the view of the tracks as to prevent the driver of an 
automobile approaching the crossing from seeing a 
train approaching said crossing; that automobiles 
parked in a lot adjacent to Chestnut Street ajso ob¬ 
scured the view; that the crossing was unusually dan- 
gerous, and that neither Ida nor Edith Hopkins was 
familiar with the crossing; that the crossing was not 
protected or safe-guarded by signals, bells, et^., and 


that no timely warning of the approach of tM train 
w^as given to Ida or Edith Hopkins. j 

The defendant contended that none of the allegations 
of negligence set out in the declarations, and none of 
said alleged breaches of duty v^as proven by t^ie evi¬ 
dence offered by plaintiffs, and there w r as no allegation 
or charge in either declaration that the negligence of 
anvbodv else concurred with the negligence of the de- 
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fendant in causing the accident. 
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ARGUMENT. 

I. 

The Evidence- Fails to Show Any Negligence of the 
Defendant Which Was the Proxiin.fe Cause of the 
Collision at the Crossing Between the Train and 
the Automobile in Which the Plaintiffs Were Rid¬ 
ing. 

In referring tb the facts relating to this accident, 
this Court, in its opinion in the two District of Colum¬ 
bia cases, said: 

“The uncontradicted evidence showed, and 
counsel for the plaintiffs admitted, that before and 
at the moment of collision the red warning signal 
lights were Hashing, the signal bell was ringing, 
and the whistle and bell of the locomotive sound¬ 
ing. The witnesses Gallagher, Barman and Jack- 
son saw the lights and heard the bell more than 400 
feet from tile crossing. The witness Barnum had 
stopped his car at the crossing to allow the train 
to pass. Jackson and Gallagher heard the whistle 
of the locomotive and saw the beams of the head¬ 
light of the locomotive on the tracks. 

In view of this uncontradicted evidence, it is ob¬ 
vious that Mrs. Johnson, the driver of the auto¬ 
mobile, was guilty of gross negligence in driving- 
on the tracks. But the deceased and her daughter 
were not directing or controlling the movement of 
the automobile; and there being no evidence of 
want of dtie care on their part for their own 
safetv, their contributor* 7 negligence cannot be 
presumed, but, on the contrary—in the circum¬ 
stances—they are presumed to have done all that 
prudence and care required of them to avoid the 
accident. Xor can the negligence of the driver be 
imputed to them. 





The lower court rejected the plaintiffs’!theory 
of the concurring negligence of the railroad and 
the District because there was no such allegation 
in the declaration, and, as the judge thought, also 
no evidence of that nature or to that effect intro¬ 
duced in the trial. In respect to both, we find our¬ 
selves in accord with the views of the trial] court. 
An inspection of the declaration shows that the 
charges of negligence are confined to the Alleged 
wrongful acts of the District, and so, likewise, a 
careful examination of the evidence slioius 'a com¬ 
plete lack of proof of any act on the part\of the 
railroad causing or contributing to the accident. 
The train which collided with the automobile was 
being operated in the usual and customary rjianner 
over the railroad company’s right of wayl The 
engine bell was ringing, and the engine yhistle 
sounding. The engineer and fireman were ait their 
posts, and the speed was not excessive. Tlie rail¬ 
road crossing warnings were of standard charac¬ 
ter and were in effective operation at the time of 
the accident. The railroad was not required by 
ordinance or otherwise to have a watchman on 
dutv or safety gates at the crossing, and even in 
the brief of counsel no evidence or fact is pointed 
out on which the jury or we could sustain the con¬ 
tention that the railroad was at fault. 

The evidence in relation to the driver of tjhe au¬ 
tomobile, however, is wholly different. She,|as the 
evidence indisputably shows, was guilty of negli¬ 
gence, and her negligence necessarily either paused 
or contributed to the accident. When, therefore, 
the court told the jury that to find against the 
District they must be satisfied it was solely respon¬ 
sible for the collision, the charge was to all ijutents 
and purposes the equivalent of a directed verdict 
for the District, since, as we have seen, it was con¬ 
ceded by both sides that the act of the driver of 
the automobile, if it did not cause the accident, at 
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least contributed to its happening. And, while li¬ 
ability on the part of the District on that theory 
appears never to have been suggested to the trial 
court and was not pressed in the argument, we 
have felt obliged to notice it, in order to deter¬ 
mine the question decisive of it and, indeed, of the 
case, viz., whether on the whole case there is any 
evidence of actionable negligence attributable to 
the District; for, if there is, then the judgment be¬ 
low was wrong. ’ ’ 

o 


The above quoted language of this Court applies 
with equal force to the instant cases. There was no 
allegation in the declarations of concurring negligence 
between the railroad and Mrs. Johnson, or the railroad 
and the District of Columbia; and if the evidence fails 
to show negligence on the part of the Railroad Com¬ 
pany, causing or contributing to the accident, then the 
directed verdicts on behalf of the defendant were cor¬ 
rect. 

The above quoted language of this Court, detailing 
the facts of this accident, we submit, shows conclu¬ 
sively that the Railroad Company was not guilty of 
any negligence contributing to the accident, and that 
the decision of the lower court should be affirmed. 


II. 

The Negligence of Mrs. Johnson, the Driver of the 
Automobile, Was the Proximate and Sole Cause 
of the Accident. 

If the evidence offered by the plaintiffs in these two 
cases, covering the material facts of the cases, is iden¬ 
tical with the evidence offered in the District cases, 
and we submit that it is, then it seems clear that the 
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defendant cannot be held liable in these case]?. The 
ruling- of this Court on the question would seem to be 
conclusive. The Court said in its opinion: 

“A careful examination of the evidence shows a 
complete lack of proof of any act on the part of 
the railroad causing or contributing to the acci¬ 
dent.’ ’ 

AVe can conceive of no reason why the above quoted 

language does not apply to the instant cases 4s fully 

as it did to the District cases. If this is trule, then 
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there is no necessity for a further inspection of the 
evidence for the purpose of determining whether or 
not the negligence of Mrs. Johnson was the sole and 
proximate cause of the accident. Counsel for appel¬ 
lants, however, insist that the trial court was in error 
in so holding, and claim that in so holding the court 
based its opinion on the theory that ‘‘even if the Rail¬ 
road Company was negligent, the negligence Of Mrs. 
Johnson was an intervening, efficient cause.” 

How could such a claim be advanced to create negli¬ 
gence on the part of the Railroad Company’ 

If Mrs. Johnson's negligence was the intervening*, 
efficient cause of the accident, then she was solely re¬ 
sponsible for the accident, and any negligence^ which 
might have been committed by the Railroad Company 
occurring prior thereto, could not be considered as an 
efficient cause of the accident. 

And this Court further held in the District of Co¬ 
lumbia cases that it was obvious “that Mrs. Johnson, 
the driver of the automobile, was guilty of gross negli¬ 
gence in driving on the tracks.” 

Counsel for appellants apparently were endeavoring 
to advance some sort of theory that, assuming Mrs. 
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Johnson’s negligence to have been established, it was 
not the sole cause of the accident. Therefore, accord¬ 
ing to them, the negligence of someone else must have 
contributed thereto—in other words, some negligence 
of the Railroad Company must have been also in¬ 
volved. Therefore, their contention is based on the 
postulate 4 ‘even if the Railroad Company was negli¬ 
gent, the negligence of Mrs. Johnson was an interven¬ 


ing, efficient cause”. This was a crude wav of arguing, 
but without probf, that the negligence of both Mrs. 
Johnson and the Railroad Company contributed to 
causing the accident. There is no evidence in the rec¬ 
ord to support such a contention. 

In the first place, as pointed out in the District cases, 
there is no allegation in the declarations in these cases 
of any concurring negligence on the part of the Rail¬ 
road Company and Mrs. Johnson; and in its opinion 
this Court expressly held that there was a complete 
lack of proof of any act on the part of the Railroad 
Company causing or contributing to the accident. 

The conclusion, therefore, is inescapable, that the 
conduct of Mrs. Johnson was not only the proximate 
cause, but the sole cause of the accident, as was held 
by the lower court when it directed verdicts for the 
defendant. 

In this branch of their argument, beginning on page 
21 of their typewritten brief, counsel for appellants 
rely solely on the case of Miller v. Union Pacific Rail¬ 
road Company, 290 U. S. 227. But it is very clear even 
from the portion of the opinion in the Miller case which 
is quoted in their brief, that said case is not in point 

as authoritv in the instant cases. 

* 

In the Miller case, suit was brought by the adminis- 
trator of husband and wife, both of whom were killed 
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at the crossing while riding in an automobile driven 
by the husband, and the defendant moved for a directed 
verdict at the close of plaintiff’s case, which motion 
was granted on the ground that both decedents were 
guilty of contributory negligence as matter of law. 
The Court of Appeals affirmed this judgment ^63 F. 
(2d) 574) but the Supreme Court granted certiorari 
and reversed the case as to the wife, holding that the 
negligence of the husband in driving the automobile 
could not be imputed to her, and that inasmuch! as it 
was admitted that the defendant was guilty of Inegli- 
gence in failure to sound a whistle, and in operating 
its train at a rate of speed which was unusual ^nd in 
violation of a city ordinance, and that there was an 
entire absence of evidence or proof of the contributory 
negligence of the wife, which negligence depended 
upon her own failure to exercise a proper degree of 
care for her own safety, the burden of proving Tvhieh 
was upon the defendant, that the case as to her should 
not have been taken from the jury at the end c)f the 
plaintiff’s testimony, without requiring proof by the 
defendant that she had failed to exercise reasonable 
care for her own safety. In its opinion the court said: 

“The negligence sought to be established against 
the Railroad Company was not only the failure to 
sound the whistle but operation of the train! at a 
rate of speed dangerous and unusual and which 
necessarily would bring the train into the city at 
a speed far bevond the limit prescribed by thk city 

ordinance. * * * *” I 

“The rule is settled by innumerable authorities 
that if injury be caused by the concurring Uegli- 
gence of the defendant and a third person, the de¬ 
fendant is liable to the same extent as though it 
had been caused by his negligence alone, i It is 
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no defense for a wrongdoer that a third party 
shared the guilt of the same wrongful act, nor can 
he escape liability for the damages he has caused 
on the ground that the wrongful act of a third 

o o 

party contributed to the injury. ’ ” 

Since it clearly 1 appears from all the evidence con¬ 
tained in the record that there is no proof in these cases 
of any negligence on the part of the defendant causing 
or contributing to the accident, and no basis in the 
record for any such claim, it cannot be fairly contended 
that the Railroad Company and Mrs. Johnson were 
concurrent wrongdoers, and therefore that either or 
both could be held responsible for the accident. 

In our trial brief in the court below we cited a large 
number of federal and state cases in support of our 
motion for directed verdicts, but we have considered 
that it was unnecessary to burden this Court with a 
citation of said cases in this brief. If, however, the 
Court should desire to be supplied with a list of said 
cases, we will be very glad to supply the same in a 
supplemental brief which, with the consent of the 
Court, can be filed herein. 

It is respectfully submitted that the judgments ap¬ 
pealed from should be affirmed. 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 
Henry R. Gower, 

i Attorneys for Appellee. 





